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STATEMENT OF QUESTION PRESENTED 

The question is whether the plaintiff stated sufficient I 
facts in her opening statement to the jury which together 
with all inferences properly drawn stated a cause of ac- : 
tion where the facts as stated related a claim for dam¬ 
ages resulting from a fall by plaintiff when she was push¬ 
ing a screen door open which suddenly gave way causing 
plaintiff to lose her equilibrium and fall, it being stated 
that the door gave way because of the defendants negli¬ 
gence in maintaining a defective lock. 
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Pearl Parelman, Appellant. 
vs. 

Samuel T. Parelman - , Appellee . 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal is from a final judgment entered on the 
Court’s direction of a verdict for the defendant upon the 
plaintiff’s opening statement to the jury. Jurisdiction is 
conferred by Title 28, Section 1291 of the United States 
Code. 

STATEMENT OF POINTS 

1. The Court erred in directing a verdict for the de¬ 
fendant upon her opening statement and thus pre¬ 
venting plaintiff from developing her case by testi¬ 
mony. 
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SUMMARY OF ARGUMENT 

1. The defendant as the owner and operator of the 
rooming house business located at the premises in 
question had a duty to maintain the screen door and 
the lock thereon. 

2. The granting of a verdict for the defendant upon the 
opening statement of plaintiff’s counsel is an ex¬ 
treme measure and should be invoked most cau¬ 
tiously. The plaintiff is entitled to the benefit of 
all inferences that may be drawn from her counsel’s 
statement. To warrant the Court in directing a ver¬ 
dict for the defendant upon that statement, it is not 
enough that the statement be lacking in definiteness, 
but it must clearly appear after resolving all doubts 
in plaintiff’s favor that no cause of action exists. 

3. Counsel for the plaintiff stated sufficient facts in his 
opening statement to the jury which together with 
the benefit of all inferences properly drawn from 
such statement stated a cause of action. The plain¬ 
tiff was therefore entitled to develop her case by 

testimonv. 

•> 


STATEMENT OF CASE 

The plaintiff, Pearl Parelman, lived with her husband 
at 1S45 Lamont Street, N. W., in this city. Her husband 
was the manager of a rooming house business which was 
owned and operated at such premises by her son, Samuel 
Parelman, the defendant herein. (Appellant’s App. 6A, 
7A.) 

In her complaint plaintiff claimed that on October 10, 
1947, the defendant negligently maintained a defective 
lock on the front screen door of these premises, and that 
as a result of such negligence, the plaintiff fell through 
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said screen door on a metal porch chair and then on to a 
concrete floor. The plaintiff stated that as a result 
thereof she sustained pulmonary tuberculosis. (Appel¬ 
lant’s App. 2A, 3A.) 

In his answer to such complaint, the defendant admitted 
plaintiff’s residence in the premises and that same was 
owned and operated by him as a rooming house. He ad¬ 
mitted plaintiff’s fall, but denied that same was caused 
by his negligence and further denied that plaintiff had 
sustained pulmonary tuberculosis as a result of the acci¬ 
dent. He further stated that the injuries sustained by 
the plaintiff resulted from her own negligence or from her 
contributory negligence. (Appellant’s App. 4A, 5A.) 

At the trial, counsel, in his opening statement, related 
to the Jury the facts of the accident as. follows: (Appel¬ 
lant’s App. 7A, 8A.) 

“On October 10th of 1947, which, incidentally, was 
a rather warm day, Mrs. Parelman decided that she 
wanted to go outside of her house and sit on the 
porch. They had several metal chairs which were on 
the porch. The front door was open because of the 
weather, but they had a screen door leading out from 
the inside to the outside, and that screen door, we 
will prove to you, was a regular screen door in the 
usual shape and form, with which I am sure all of 
you are familiar, and which screen door had a lock 
on it, which again was a regular lock, in exactly the 
same condition as many of you have seen on many 
occasions. On the outside of the lock was a knob. 
When you opened the door, you turned the knob and 
pulled the door to you. On the inside was a little 
metal bar, maybe about this long—I am showing 
about maybe three and a half to four inches—I don’t 
know exactly how long myself—but the testimony will 
show, once again, that it was a regular ordinary bar 
which you would grasp to open the door. 

“We will prove to you that on that date Mr. Sam¬ 
uel Parelman, the owner of the house, negligently 
maintained a defective lock on the front screen door, 
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and that as a result of the said negligence of the de¬ 
fendant, Samuel Parelman, the plaintiff, Mrs. Parel- 
man, fell through that screen door on to a metal chair 
which was outside on the porch, and onto the floor. 77 

At the conclusion of his statement to the jury, the 
Court asked counsel if he had made a full statement as 
to the negligence in the case, and counsel replied that he 
had read to the jury the paragraph of the complaint re¬ 
lating to liability. (Appellant’s App. 8A) 

In the presence of the Jury the Court then entered into 
a colloquy with counsel to the substantial effect as to 
whether or not counsel desired to elaborate on the acci¬ 
dent and the contentions of the plaintiff. 

Plaintiff thereupon told the jury the following facts: 

That the plaintiff was on her way from the inside of 
her premises where she lived to the outside porch; that 
she had to make her way through a screen door which 
was closed and apparently fit; that the front door was 
open due to the mild weather prevailing at that time, 
and that she thereupon, endeavoring to open the door and 
walk on to the porch, did the following: 

She placed her hand on the inside handle of the screen 
door expecting to open same by using the same amount 
of force that she had used in opening the door on pre¬ 
vious occasions. This time the door suddenly flew open, 
causing her to lose her equilibrium and balance. She 
thereupon plummeted out onto a metal chair and on to 
the concrete floor, striking her side on a metal chair. 

Counsel then stated plaintiff’s contention that the screen 
door gave way because the lock was defective. He said 
the lock was defective because the metal receptacle in 
which the tongue of the lock usually lies, was. loose and 
therefore did not meet properly the tongue of the lock. 
Counsel stated that plaintiff had put her hand on the 
metal bar to open the door; that she turned the metal 
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bar and pushed it. This time, however, the door gave 
way and the plaintiff lost her balance. (Appellant’s App. 

9 A, 10 A.) 

Counsel offered to prove that ordinarily one expects 
to have to exercise a certain amount of pressure to open 
a locked screen door. That Mrs. Parelman expected such 
pressure, but when the door opened so easily, she lost 
her balance and fell out. 

Counsel also offered to prove that the lock was defec¬ 
tive and that the defendant not only knew about the 
condition but intended to correct same. (Appellant’s 
App. 10 A) 

At the conclusion of plaintiff’s opening statement, the ; 
defendant moved for a directed verdict and same was 
granted by the Court. (Appellant’s App. 10A, 12A.) 

ARGUMENT 

i 

I 

The Defendant as the Owner and Operator of the Room¬ 
ing House Business Located at the Premises in Ques- 
tion Had a Duty to Maintain the Screen Door and 
the Lock Thereon. 

There can be no question that defendant as the owner 
and operator of the rooming house business had the duty 
to maintain the screen door and the lock thereon. Walker ! 
v. Dante, 61 App. D.C. 175, 58 F(2) 1076. At 61 App. : 
D.C. 177, the following statement is made: 

“An owner who retains control of a portion of 
premises or leases different parts of premises to dif¬ 
ferent tenants with a common use of steps or land- 1 
ings, passageways and the like, is under a duty to | 
use reasonable care to maintain such places and ap¬ 
purtenances in a reasonably safe condition for the 
purposes intended.” 
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Here, the defendant admitted that he owned the prem¬ 
ises and operated a rooming house business thereon. (Ap¬ 
pellant’s App. 4A) He therefore had the duty to use 
reasonable care to maintain the rooming house in a rea¬ 
sonably safe condition. 

* 

And the plaintiff offered to prove by the defendant 
himself that the defendant not only knew that the lock 
on the screen door was defective, but that the defendant 
had remarked that he “had to fix it and just never did.” 
(Appellant’s App. 11 A) 

n 

The Granting of a Verdict for the Defendant Upon the 
Opening Statement of Plaintiff’s Counsel is an Ex¬ 
treme Measure and Should be Invoked Most Cau¬ 
tiously. The Plaintiff is Entitled to the Benefit of 
All Inferences That May be Drawn From Her Coun¬ 
sel’s Statement. To Warrant the Court in Directing 
a Verdict for the Defendant Upon That Statement, 
It is Not Enough That the Statement be Lacking in 
Definiteness, But it Must Clearly Appear After Re¬ 
solving All Doubts in Plaintiff’s Favor That no Cause 
of Action Exists. 

The rule applicable to the granting of a motion upon 
the plaintiff’s opening statement is clear and without 
dispute. 

It is obvious that the refusal of permitting any testi¬ 
mony and deciding the case against plaintiff on the open¬ 
ing statement is an extreme measure, and trial judges 
should invoke it most cautiously, for the opening state¬ 
ment is to be construed liberally and favorably to plain¬ 
tiff’s case. Oscanyan v. Winchester R. Arms Company, 
103 U.S. 261, 26 L.Ed. 539; Homblower v. George Wash¬ 
ington University, 31 App. D.C. 64, 14 Ann. Cases 696. 

Only when it is clear in advance that the plaintiff is 
absolutely precluded from a recovery may the trial court 
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decide the case upon the opening statement. Perhaps 
the clearest guide has been given us by the Supreme 
Court of the United States in Best v. District of Colum¬ 
bia ., 291 U.S. 411, 54 Sup. Ct. 487, 489, 78 L.Ed. 882, where 
it said: 

“Plaintiff is entitled to the benefit of all inferences 
that may be drawn from his counsePs statement. To 
warrant the Court in directing a verdict for defend¬ 
ant upon that statement, it is not enough that the 
statement be lacking in definiteness, but it must 
clearly appear, after resolving all doubts in plain¬ 
tiff’s favor, that no cause of action exists.” 

in 

Counsel for the Plaintiff Stated Sufficient Facts in His 
Opening Statement to the Jury Which Together With 
the Benefit of All Inferences Properly Drawn From 
Such Statement Stated a Cause of Action. The Plain¬ 
tiff Was Therefore Entitled to Develop Her Case by 
Testimony. 

In the light of the principles stated in Number II, 
supra, the question is whether the statement of plaintiff’s 
counsel made out such a total lack of liability against the 
defendant as would warrant the Court to take away the 
case from the jury’ at this point and direct a verdict in 
favor of the defendant. 

The argument herein has been divided into two por¬ 
tions, first, the rationale of the plaintiff’s arguments, and 
secondly, the decided cases which in the opinion of the 
plaintiff support her position. 

A 

The basis of the Court’s decision is that the failure 
of the lock in no way contributed to the injury of the 
plaintiff, or stating it differently, that the plaintiff was 
not justified in placing force upon the door as she endea- 
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vored to open same and pass through it. (Appellant’s 
App. 12 A.) 

But the fact is that the door opened outwardly. The 
defendant has to place force upon the door or it would 
not open. There "was only one wav to open the door in 
question and that was to depress, the metal bar and push 
out. In order to do such, force is necessary. 

It is in the light of human experience that the actual 
mechanics of the opening of such a door involves a definite 
amount of pressure. And as one applies such pressure or 
weight, one leans forward in order to push the door out. 
Reasonable force is a requisite. 

Now whether or not the plaintiff used reasonable force 
or an undue amount of force "would seem not to be the 
subject of the Court’s ruling upon an opening statement, 
but to be a typical jury question. 

The Court by its ruling held in effect that the defendant 
could not foresee that the plaintiff would use any force 
or pressure in opening the screen door. Yet it is sub¬ 
mitted that such is contrary to human experience; the 
opening of an outwardly opening door of necessity en¬ 
tails a certain amount of force or pressure. 

Plaintiff had to open the door. In order to open the 
door, she had to depress the bar and then push it That 
is ho-w one opens a door. Because the door was defec¬ 
tive, plaintiff lost her equilibrium and was projected out¬ 
side onto the floor. The accident was therefore caused 
by the defective lock and thus by the defendant’s negli¬ 
gence. 

B 

Attention is respectfully directed to the following cases 
which it is submitted support the position of the plaintiff. 

All but one of these cases contain injuries sustained 
at doors which injuries all originate out of the fact that 
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substantial force has been applied either to the opening 
or to the closing of doors. It is submitted that all of 
these cases either expressly or impliedly affirm the exist¬ 
ence of a cause of action in favor of the plaintiff. 

The remaining case, likewise in point, concerns injuries 
sustained not at a door but at an elevator shaft. This 
case is likewise important since it involves the application 
under circumstances important to our present case. 

1. Graeber v. Anderson, . Minn., 53 NW(2) 

642 (1952). This case concerned the following facts. 

The plaintiff was a tenant in an apartment house build¬ 
ing and was injured when she went upon the roof thereof. 
As she attempted to close the door leading to the roof the 
door knob came off in her hand, causing her to lose her 
balance and fall down a flight of steps. 

Obviously a certain amount of force in closing the 
door was necessary before she could fall down a flight of 
steps. It might be argued that the defendant landlord 
could not be responsible for her fall down the steps since 
the defective door knob could certainly not have caused 
such fall. 

The Court, however, in effect held that the failure of 
the defendant to keep the knob in repair was the proxi¬ 
mate cause of the accident, and that the defendant was 
thereupon liable. 

The Court stated that the knob assembly was in such a 
state of disrepair that the jury could have concluded that 
the defect causing the injury resulted from a normal de¬ 
terioration over an extended period of time. The Court 
further said that a periodic inspection was required and 
from these facts the jury could find that an ordinary 
periodic inspection would have revealed the defect. The 
failure to inspect was therefore a violation of the duty to 
use ordinary care. 
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2. Moore v. Aughey, 142 La. 1042, 78 So. 110. 

In this case, the plaintiff suffered damages when she 
endeavored to leave the premises and in so doing passed 
through the front door which lead to the front steps. As 
she placed her foot on the steps and closed the front 
door, the knob of the door which was new but defective 
suddenly parted from the door causing her to lose her 
balance and fall. 

If the reasoning of the Court in the present case is 
followed, it could be argued that the defective door knob 
had nothing to do with the fall. For obviously a certain 
amount of force had to be used before a person would lose 
equilibrium because a door knob came off in such persons 
hands. 

The Court in the Moore case, however, held that there 
was liability but the case w’ent off on the point of the 
contributory negligence of the plaintiff since the record 
showed that at the time plaintiff fell she knew that the 
knob vras loose and in need of repairs. 

It certainly must be conceded that the question of con¬ 
tributory negligence is not applicable here since it is not 
properly raised at the conclusion of the plaintiff’s open¬ 
ing statement, but is certainly a question to be determined 
upon the close of plaintiff’s case. 

3. Tesoro v. Abete, (La. App.), 173 So 196 (1937). 

The plaintiff herein was a boarder in certain premises 
owned by the defendant, but rented to a Mrs. Burtanong. 
The plaintiff was going out of the rear door of the prem¬ 
ises which connects with steps leading into the yard. 
While in the act of closing the rear door, the outside door 
knob thereof unexpectedly came off, causing him to lose 
his equilibrium and to be thrown down the back stairs 
into the yard. 
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The plaintiff alleged negligence on the part of the de¬ 
fendant in not having the door knob on the rear door of 
the premises properly fastened, and secure to the door, 
and in allowing a defect to exist therein which was not 
noticeable to the plaintiff prior to his fall. 

The Court did not question that on the facts stated 
above the plaintiff had made out a case of negligence and 
that he had substantiated the allegations of his petition 
(173 So. 198). The question, however, was whether or 
not under a peculiar Louisiana statute the defendant 
owner or Mrs. Burtanong, the tenant of the premises, was 
liable. Under such statute the Court found that Mrs. 
Burtanong, as tenant, was properly chargeable with this 
negligence and therefore affirmed a verdict for the de¬ 
fendant. 

4. Lowe v. Home Owners Loan Corporation, (La. App.) 
1 So(2) 362; Aff. 199 La. 672, 6 So(2) 726. 

The plaintiff herein lived in the leased premises with 
her grandson, a tenant of the defendant, sustained in¬ 
juries as a result of falling from the first floor porch to 
the sidewalk when the knob of the front door pulled away 
from the lock as she was closing the door. The plaintiff 
claimed that the lock failed to catch, necessitating the 
use of force by her in closing the door. As she did so, 
the knob pulled loose and she was precipitated against 
the porch and on to the sidewalk in front of the building. 
The plaintiff charged that the lock and knob were defec 
tive prior to the commencement of the lease. 

This case, as the Tesoro v. Abete case, supra, went off 
on the Louisiana statute, and the Court held that since 
the defect came into existence after the commencement 
of the lease, the HOLC was not liable, but liability was 
on the plaintiff’s landlord, namely, her grandson. The 
Court, however, had no doubt that the lock was defective 
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in that the latch failed to catch when the door was closed. 
1 So.(2) 364. 

5. Gaffron v. Prudential Life Insuramce Co., 238 Mo. 
App. 749; 187 SW(2) 41 (1945). 

Here the Court concluded that there was sufficient evi¬ 
dence to go to the Jury on the claim of the plaintiff that 
she was injured wffien attempting to leave the defendant’s 
apartment building by way of the entranceway she was 
knocked down by the screen door which snapped back 
against her with great violence wdien she pushed it open. 
However, the case went off on whether or not the defend¬ 
ant had had any notice of the defective condition of the 
doorstop. The Court therefore found that a new trial 
after a verdict for the plaintiff was properly granted. 

And it will be conceded that in the present case there 
is no question about the defendant having notice of the 
defective condition of the door. (Appellant’s App. 11 A.) 

6. Cussen v. Weeks, 232 Mass, 563, 122 N.E. 757. 

The facts in the above case concerned an expressman 
who walked over to an elevator well to shout to have the 
freight elevator sent down. Plaintiff’s decedent, came 
over to the elevator well and leaned slightly against the 
gate at the elevator. The gate left its guides and swung 
out in the well, causing plaintiff’s decedent to fall to the 
bottom of the well and fatally injure himself. The ex¬ 
pressman was able to catch the side of the doorway and 
not fall. 

The lower Court directed a verdict for the defendant, 
but the appellate court reversed the lowrer court, stating 
122 NE, 757) as follows: 

“There was evidence for the jury that the defend¬ 
ant failed in the duty they o'Wed to the intestate. It 
could be found that the accident was due to the fact 
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that the iron run was not inserted far enough into 
the grooves or shoes on the gate.” 

Later, the Court stated that on the evidence the jury 
could find that the gate and its appliances were in an 
improper and unsafe condition, and that the defendant, 
by the exercise of reasonable care could have discovered 
and remedied this condition before the accident. The 
Court stated that plainly the issue of the plaintiff’s due 
care was for the jury. 

The argument that the plaintiff’s decedent should not 
have leaned against the gate at the elevator is not even 
mentioned. The Court stated that the issue was for the 
jury to determine whether or not under all of the circum¬ 
stances plaintiff should recover. And certainly it is more 
within the light of human experience that a person leans 
forward and puts weight onto a door as he is about to 
open it, than that one should lean against the gate of an 
elevator while endeavoring to have the freight car sent 
down to a particular floor. 

And see annotation at 26 A.L.R. 2nd, 468, 597. 

It is submitted that the above cases are directly in 
point since in the light of human experience a person 
applies some force to open a door in order to walk through 
same. Therefore, the defendant must be held liable for 
injuries sustained as a result of the negligent maintenance 
of such door. 

It is submitted that the effect of the Lower Court’s 
decision in the present case is to lay down a rule of con¬ 
duct whereby the plaintiff would necessarily have to 
approach the screen door, examine same carefully to see 
whether or not same was in any way defective, and only 
then make her exit. 

It is obvious that the above would be an extreme and 
improper test. A door is not like a railroad crossing at 
the highway supposed to be a place of great danger which 
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must be approached with great caution and at which point 
one should stop, look, and listen. One may act with a 
door in accordance with normal and usual conduct. A 
door should be handled without any such examination and 
without testing same to see whether or not reasonable 
force to open same may be used. 

If it is contended by defendant that the cause of the 
accident was that the plaintiff used an undue amount of 
force, then it should certainly seem that the question of 
whether or not plaintiff used such undue amount of force 
is properly a question for the jury. 

What the Court is saying in effect is that the proximate 
cause of this accident was not the defective lock. Yet 
it would seem that a chain of events had been set up by 
the failure to maintain the lock in good condition. Such 
failure resulted in the door not responding as it had on 
previous occasions. The question to be decided by the 
jury is whether the plaintiff was entitled to assume that 
the door would react as it always had. If the jury should 
find that the door did not respond as it had previously, 
and that such failure was due to the defective lock, then 
it is submitted that they would be justified in finding 
against defendant. It would seem to be up to the jury 
to determine whether or not the accident happened as a 
result of the defective lock or as a result of the plaintiff’s 
undue pressure. 

It is particularly significant that defendant herein 
knew that the lock was defective and yet did nothing 
about it. 

As plaintiff’s counsel stated to the Court upon interro¬ 
gation, the testimony in this case would show that the 
defendant himself had direct knowledge of the defective 
nature of the lock. That in fact he had intended to re¬ 
pair same, but simply neglected to do it. In view of 
such gross and apparent negligence it is submitted that 
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the Court should not have granted defendant’s motion for 
directed verdict, but should have allowed the case to pro¬ 
ceed. Certainly, the Court of Appeals has said on many 
occasions that the right of the Court to direct a verdict 
upon the conclusion of the plaintiff’s opening statement 
should be exercised very sparingly. It is submitted that 
upon a new trial the court would be in much better posi¬ 
tion to evaluate the nature of the case after the conclu¬ 
sion of the plaintiff’s testimony. 

C 

One further factor may be important. The trial judge 
seemed also to support his decision on the ground that 
since she lived in the premises, plaintiff was at any rate 
guilty of assumption of risk or contributory negligence. 
(Appellant’s App. 10A, 11 A.) 

Certainly it cannot be said that at this stage of the 
case it w T as so obvious that the plaintiff was guilty of 
contributory negligence as to warrant a dismissal of her 
case without proof. 

See Pres. & Directors of Geo. College v. Hughes, (1942) 
76 App. D. C. 123, 130 F(2) 810 -where the Court held 
that the question as to whether a particular person was 
guilty of contributory negligence in the use of a swinging 
door was largely a question of fact for the jury. 

And see 38 Am Jur Negligence Sec. 174. 

CONCLUSION 

The appellant therefore respectfully prays that the 
decision of the Lo-wer Court should be reversed. 

J. E. Bindemax - 
Attorney for Appellant 
436 Wyatt Building 
Washington 5, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

PEARL PARELMAN 

1S45 Lamont Street, N. W. 

Washington, D. C. 

Plaintiff, 

vs. 

SAMUEL T. PARELMAN 

2800 Byron Street, 

Wheaton, Silver Springs, Maryland, 

Defendant. 

Civil Action No. 1285—’49 
Complaint 

(Damages For Fall) 

Cowrit I 

1. This is a civil action brought by the plaintiff, Pearl 
Parelman, against the defendant, Samuel T. Pareiman, in 
the sum of Twenty-Five Thousand ($25,000.00) Dollars. 

2. On or about October 10, 1947, the plaintiff Pearl 
Parelman lived in certain premises known as 1845 Lamont 
Street, N. W., which premises were owned and operated 
by said Samuel T. Parelman as a rooming house. 

3. On or about October 10, 1947, said defendant Sam¬ 
uel Parelman negligently maintained a defective lock on 
the front screen door; as a result of said negligence, of 
defendant, plaintiff fell through said screen door onto a 
metal porch chair and then onto a concrete floor. 

4. As a result of said fall, plaintiff sustained severe 
contusions and hematoma of the lower right thorax; she 
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sustained pulmonary tuberculosis and other serious and 
permanent injuries; her nervous system was se- 

42 verely shocked and permanently impaired; she suf¬ 
fered and will in the future suffer great pain of 

body and mind; she was and will be in the future pre¬ 
vented from transacting her business; she has incurred 
and will in the future incur substantial expenses for medi¬ 
cal attention and hospitalization. 

Cownt II 

1. This is a civil action brought by the plaintiff, Pearl 
Parelman, against the defendant, Samuel T. Pare!man, 
in the sum of Twenty-Five Thousand ($25,000.00) Dollars. 

2. On or about October 10, 1947, the plaintiff Pearl 
Parelman lived in certain premises known as 1845 Lamont 
Street, N. W., which premises were owned and operated 
by said Samuel T. Parelman as a rooming house. 

3. That as a result of said residence by said plaintiff, ; 
defendant Samuel T. Parelman impliedly warranted to 
plaintiff that the premises were fit for use; that contrary 
to said warranty, defendant maintained a defective lock 
on the front screen door; that as a result of said defective 
lock, plaintiff fell through said screen door onto a metal ; 
porch chair and then onto a concrete floor. 

4. As a result of said fall, plaintiff sustained severe ; 
contusions and hematoma of the lower right thorax; she 
sustained pulmonary tuberculosis and other serious and ; 
permanent injuries; her nervous system was serevely 
shocked and permanently impaired; she suffered and will 
in the future suffer great pain of body and mind; she was 

and will be in the future prevented from transacting 

43 her business; she has incurred and will in the 
future incur substantial expenses for medical atten¬ 
tion and hospitalization. 
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WHEREFORE, plaintiff brings this suit against de¬ 
fendant and claims damages in the amount of Twenty- 
Five Thousand ($25,000.00) Dollars. 

/s/ J. E. Bindeman 
J. E. Bindeman 
Attorney for Plaintiff 
1037 Woodward Building 
Washington, D. C. 

• • • • 


44 Filed May 5 1949 Harry M. Hull, Clerk 

Answer 

1. The defendant admits the allegations of paragraphs 
1 and 2 of the first count of the Complaint. 

2. The allegations of paragraph 3 of the first count of 
the Complaint are denied. 

3. The defendant admits that the plaintiff sustained 
some contusions as the result of an alleged fall; all other 
allegations of said paragraph 4 of the first count of the 
Complaint are denied. 

4. Answering count two of the Complaint defendant 
admits the allegations of paragraphs 1 and 2 of said 
Count. 

5. All of the allegations of paragraph 3 of the second 
count of the complaint are denied. 

6. The defendant admits that the plaintiff sustained 
some contusions as the result of an alleged fall; all other 
allegations of paragraph 4 of the second count of the 

Complaint are denied. 
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45 7. The injuries and damages sustained by the 
plaintiff resulted from her own negligence or her 

contributory negligence. 

/s/ Albert E. Brault 
Albert E. Brault 
Attorney for Defendant 
Transportation Building 
Washington, D. C. 

* # • • 

46 Filed Dec 8 1952 Harry M. Hull, Clerk 

Directed Verdict and Judgment 


This cause having come on for hearing on the 8th day j 
of December, 1952, before the Court and a jury of good j 
and lawful persons of this district, to wit: 


Bernard C. Nicholson 
John S. St.Petrie 
Betty J. Hamer 
Hillary C. Lewis 
Paul M. Neltner 
Andrew L. Clark 


Susie M. Smith 
Edward H. Martin 
Charles N. Hirst 
Henry W. Zielinski 
William J. Kelly 
Charles W. Colison 


who, after having been duly sworn to well and truly try 
the issues between Pearl Parelman, plaintiff and Samuel i 
T. Parelman, defendant and after this cause is heard and 
given to the jury in charge, they upon their oath say this ; 
8th day of December, 1952, that they find for the defend- ■ 
ant against said plaintiff, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with- j 
out day, be for nothing held and recover of plaintiff his I 
costs of defense. 

Harry M. Hull, Clerk 
By /s/ David W. Kindleberger 
Deputy Clerk. 
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By direction of 

Judge R. B. Keech 

• • • • 

47 Filed Jan 30 1953 Harry M. Hull, Clerk 

i 

Notice of Appeal 

Notice is hereby given this day of January, 1953, 
that Pearl Parelman hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 8th day of De¬ 
cember, 1952 in favor of Samuel T. Parelman against said 
Pearl Parelman. 

/s/ J. E. Bindeman 

Attorney for Plaintiff 
436 Wyatt Building 
Theodore Kligman 

• • * • 

7 Opening Statement on Behalf of the 

Plaintiff : 

MR. BINDEMAN: Ladies and Gentlemen: As I told 
you in the opening statement on voir dire, this is an action 
brought by Mrs. Pearl Parelman against a man who 
happens to be her son, Samuel Parelman, for damages 
arising out of a certain accident that took place some 
five years ago,—October 10, 1947. 

We will show you that Mrs. Pearl Parelman, who at 
that time was a woman of some 62 years of age, lived 
with her husband at 1845 Lamont Street, Northwest, in 
this City. The house was owned by the defendant, Mr. 
Samuel Parelman, and operated as a rooming house, rent¬ 
ing out rooms to various people who lived there and who 
paid rent to Samuel Parelman, the owner of the house. 
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Mr. Samuel Parelman engaged his father and the 
plaintiff’s husband, Mr. Morris Parelman, who sits here 
with his wife, Mrs. Parelman, to operate the house at 
1845 Lamont Street, and that w*as done. The house 

8 at 1845 Lamont is a regular row house, a two-story 
house, with an entrance leading off of a porch. 

Before October 10th of 1947, Mrs. Parelman had as 
her doctor a gentleman named Doctor Isadore Shulman, 
who was treating Mrs. Parelman for two things: No. 1, 
a heart condition, and No. 2, a generalized condition of 
arteriosclerosis, which, as most of you know, is hardening 
of the arteries, and which is usually found in a person of 
Mrs. Parelman’s age at that time. Outside of those two 
conditions, we will prove to you by expert testimony that 
Mrs. Parelman was in good health. 

Now, on October 10th of 1947, which, incidentally, was 
a rather warm day, Mrs. Parelman decided that she 
wanted to go outside of her house and sit on the porch. 
They had several metal chairs which were on the porch. 
The front door was open because of the weather, but 
they had a screen door leading out from the inside to 
the outside, and that screen door, we will prove to you, 
was a regular screen door in the usual shape and form, 
with which I am sure all of you are familiar, and which 
screen door had a lock on it, which again was a regular 
lock, in exactly the same condition as many of you have 
seen on manv occasions. On the outside of the lock was 
a knob. When you opened the door, you turned the knob 
and pulled the door to you. On the inside was a little 
metal bar, maybe about this long—I am showing 

9 about maybe three and a half to four inches—I 
don’t know exactly how long myself—but the testi¬ 
mony will show, once again, that it "was a regular ordi¬ 
nary bar which you would grasp to open the door. 

We will prove to you that on that date Mr. Samuel 
Parelman, the owner of the house, negligently maintained 
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a defective lock on the front screen door, and that as a 
result of the said negligence of the defendant, Samuel 
Parelman, the plaintiff, Mrs. Pearl Parelman, fell through 
that screen door on to a metal chair which wras outside 
on the porch, and onto the floor. When that happened, 
she struck her right side under her arm pit. She laid 
there for a second and then called Cecil, a daughter, who 
was inside the house and downstairs. Later, another 
daughter, a Mrs. Beth Kahn, a married daughter of Mrs. 
Parelman, w T ho w'as asleep upstairs, came downstairs and 
tried to help her mother. Mrs. Beth Kahn will testify 
personally, as to the condition in wrhich she found her 
mother, and w r hat she did thereafter. 

• • * • 

15 If we show you all these things that I have out¬ 
lined to you very briefly, and if wn show you that 

the injury wras, as we have alleged, occasioned by the 
negligence of this defendant, then we shall expect you to 
return a proper verdict for the plaintiff at the proper 
time. 

THE COURT: Mr. Bindeman, may I suggest,—have 
you made a full statement as to the negligence in this 
case? 

MR. BINDEMAN: I have read the pleadings., if the 
Court please. 

16 THE COURT: I want you to be sure you have 
given the Court and the Jury the benefit of full 

statement of negligence in the case. Let me see if I 
understand you, sir: 

I understood you to say that this lock on the door w’as 
defective, and that as the result of the lock on the door 
being defective, this plaintiff fell through the door, and 
so on. 

MR. BINDEMAN: Yes, sir. 

THE COURT: And that is all you expect to show-? 
MR. BINDEMAN: Yes, sir. That is what is in the 
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complaint, if the Court please. I have read the para¬ 
graph precisely. 

THE COURT: You are not going to show how she 
fell, why she fell? 

MR. BINDEMAN: Oh, yes. 

THE COURT: I think you might amplify, if you care 
to. 

MR. BINDEMAN: Would you prefer for me to am¬ 
plify? j 

THE COURT: No, sir. I don’t prefer. I am giving 
you the opportunity. 

MR. BINDEMAN: Very well. I will. If the Court 
please, in view of His Honor’s comments, I would like to 
exercise the prerogative he has extended to me, and tell 
you more precisely how the accident happened, which, of 
course, is the fundamental reason for this lady’s con- 

17 dition, because I should say that the medical testi¬ 
mony here will be that the tuberculosis was the 

direct result of the fall and the injury, or, as the doctors, 
say, trauma; that this tuberculosis was occasioned di¬ 
rectly and only because of this fall. 

• • • • 

• • • On October 10th of 1947, about 4:00 p.m., this 
plaintiff, Mrs. Parelman, wanted to go onto the porch and 
sit on a metal chair which was on said porch. The door 
to the house was open because of the condition of the 
weather. The screen door, however, was closed. Mrs. 
Parelman put her hand on the screen door handle in order 
to open the door and go from the inside to the outside.! 
The door suddenly fell open, suddenly flew open.! 

18 She lost her balance. She plummeted out onto the; 
metal chair and onto the floor. We will show you 

by the evidence that the screen door gave way because 
the lock was defective. We will show you the lock was 
defective because the metal receptacle in which the tongue 
of the lock goes was loose, and did not meet the tongue 
of the lock, so that when Mrs. Parelman put her hand on 
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the knob, expecting the usual amount of resistance, and 
not finding same, she went right through and lost her 
balance. 

We will show to you that in the ordinary case when 
a person opens a door, the person expects a certain 
amount of resistance, and when he puts his hand on that 
knob, he expects to have to exercise a certain amount of 
pressure in order to open the lock. 

Here, because of the defective lock, because of the fact 
that the receptacle in which the tongue of the lock goes, 
was loose, and did not meet properly the tongue, Mrs. 
Parelman -was surprised by the giving of the door, and 
when she was so surprised she lost her balance and plum¬ 
meted out. 

We will show you that in such cases it is reasonable, 
and w'e will contend the jury should find, that when a 
person puts his hand on the knob of a door, he has the 
right to expect—a reasonable right to expect to meet a 
certain amount of pressure. And here, when the door 
gave way, she lost her balance and fell that. That, 

19 as I have said, constitutes negligence, if we can 
show that this defendant knew of the defective con¬ 
dition, and if it was in fact defective. We expect to 
show you first, it w^as defective, and, secondly, that the 
defendant knew about this condition and should have 
fixed it, and corrected it, because we expect to show you 
that as the owmer of this rooming house he was in sole 
control of the doorways, of the passageways, and there¬ 
fore owed a duty to this plaintiff, which we contend was 
not maintained. 

• * • • 

20 MR. BRAULT: If Your Honor please, at this 
time I would like to move for a directed verdict 

for the defendant on counsel’s opening statement. 

35 THE COURT: How are you going to get notice 
in this case without assumption of risk? 
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MR. BINDEMAN: I have notice—no question. 

THE COURT: If you have notice— 

MR. BINDEMAN: I have notice by the defendant 
himself. I am going to put him on the stand as my wit¬ 
ness. 

THE COURT: How are you going to get away from 
the assumption of risk? 

MR. BINDEMAN: The fact that he knew it doesn’t 
mean she did. 

36 THE COURT: The fact isn’t whether she knew 
it. The fact is that a reasonable person should 
know it—and here is a person who has been living in the 
house a substantial time. 

MR. BINDEMAN: A few days before the accident, 
this defendant saw the lock was defective. He examined 
it on one of his trips around the building. He said “I 
have to fix that” and just never did it. As time went on, 
and as the lock was used more frequently, it obviously 
became more and more defective. 

• • • * 

39 THE COURT: I am conscious of what you say, 
Mr. Bindeman, that the Court should be slow in 
granting a motion for a directed verdict on an opening 
statement, and that all of the inferences which are favor¬ 
able to the plaintiff certainly should be indulged in by 
the Court. 

I do have an understanding of another rule which says, 
though, that if, assuming all of the facts to be proven as ■ 
suggested in the opening statement, with the reasonable 
inferences which flow therefrom, and if a verdict were 
had at the hands of a jury thereon, if the Court would 
be constrained to set aside such a verdict if it were ren¬ 
dered by the jury, then it is the duty of the Court to 
grant a motion for a directed verdict. With those princi¬ 
ples, I do not believe you take any exception. 

MR. BINDEMAN: Of course not, sir. 
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THE COURT: Now, then, we come to the situation 
here, where it is said this lady is living in a house; she 
goes to a door; the door lock is defective; she falls by 
virtue of attempting to use a screen door as a resistant. 
Was the lock there to resist the movement of a body 
against the door, or was the lock there to keep the door in 
position rather than to withstand the assault of a person 
against it? 

Under all these facts and circumstances, I am con¬ 
strained to direct a verdict, because I cannot see that the 
negligent maintenance of the lock, under any rea- 
40 sonable interpretation of the facts, could be the 
proximate cause of her injuries. 

•, • • • 

THE COURT: Ladies and gentlemen of the jury: In 
your absence the Court has taken up with respective coun¬ 
sel the facts in this case and the law as deemed appli¬ 
cable to the case by the Court, and after due consideration 
of that, the Court has concluded to instruct you to return 
a verdict in this case in favor of the defendant. The 
Clerk will now take such a verdict. 

THE CLERK: Members of the jury: Your verdict 
in this case is for the defendant, Samuel T. Parelman, by 
direction of the Court. So sav you, each and all. 

EACH JUROR: Ido. 

• • • • 
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SUMMARY OF ARGUMENT 

1. The facts disclosed by the pleadings filed herein 
and the opening statement of counsel for the plaintiff 
fail to establish the relationship of landlord and tenant 
as between the plaintiff and the defendant. Tn fact, the 
only inference which can be drawn from counsel’s open¬ 
ing statement to the jury and the pleadings, is that the 
husband of the plaintiff was an employee of the defendant 
and occupied the premises in connection with said em¬ 
ployment as manager of the rooming house in question 
and his wife, the plaintiff, resided with him. The resi¬ 
dence by the plaintiff and her husband under the cir- 




cumstances, does not establish the relationship of land¬ 
lord and tenant, but rather gives to the plaintiff the 
status only of a gratuitous licensee. Therefore, the duty 
of the defendant was only to refrain from active negli¬ 
gence as distinguished from passive negligence. 

2. It is conceded that a directed verdict for the de¬ 
fendant upon the opening statement of plaintiff’s counsel 
should be invoked most cautiously and that the plaintiff 
should be given the benefit of all favorable inferences 
which may be drawn from said statement. However, 
where it is clear from the plaintiff’s opening statement 
that there can be no recovery, a directed verdict is 
proper. 

3. The opening statement of counsel for the plaintiff 
failed to disclose sufficient facts which, together with all 
the inferences which could possibly be drawn from said 
statement, establish a cause of action against the defend¬ 
ant, whether it be assumed that the defendant owed to 
the plaintiff only that duty which is owed to a gratuitous 
licensee or whether his duty was the same as that owed 
to a tenant. 

ARGUMENT 

I 

The Relationship of the Plaintiff and Defendant in 
This Case Was Not That of Landlord and Tenant, But 
Rather, the Plaintiff Was a Gratuitous Licensee. 

In both counts of the complaint filed herein the plain¬ 
tiff alleges that on or about October 10, 1947, the date 
of the accident in question, she lived in the premises 
known as 1845 Larnont Street, N. W., this city, which 
was owned and operated by the defendant, Samuel T. 
Parelman, as a rooming house. The first count of the 
complaint is based upon negligence in the maintenance of 


the front screen door. The second count is based upon 
implied warranty. However, the second count was ap¬ 
parently abandoned by the plaintiff at the trial for the 
reason that it was not mentioned in the opening state¬ 
ment of counsel and no facts were disclosed in his open¬ 
ing statement which would warrant the inference that 
there was an implied warranty running from the defend¬ 
ant to the plaintiff. It would seem, therefore, that we 
are only concerned in this brief with the first count of 
the complaint, that is, whether or not there was any 
negligence on the part of the defendant which was the 
proximate cause of the plaintiff’s alleged injury. 

In his answer to the complaint the defendant admits 
the residence of the plaintiff in said premises and admits 
ownership thereof and that the same was operated by 
him as a rooming house. He simply admits the bare 
allegations of the complaint in this respect; however, 
the complaint does not allege that the plaintiff was a 
roomer in said house or a tenant, and the admission of 
the defendant that she resided in said premises cannot 
be construed as an admission that such relationship did, 
in fact, exist. 

In his opening statement counsel for the plaintiff 
merely stated that the plaintiff was the mother of the 
defendant, Samuel T. Parelman, and resided in the prem¬ 
ises with her husband, Morris Parelman, the father of 
the defendant, who had been engaged by the defendant 
to operate the rooming house. Therefore, the only inference 
which can be drawn from this statement in the absence 
of any other explanation either in the complaint or in 
the opening statement of counsel, is that the father, 
Morris Parelman, resided in said premises in connection 
with his duties as manager or operator thereof and his 
wife lived there with him. This does not establish the 
relationship of landlord and tenant. It is a general rule 



that where an employee occupies the premises of his em¬ 
ployer for the purpose of carrying on the employer’s 
business and without payment of rent, that such circum¬ 
stances are decisive that the relationship of landlord and 
tenant does not exist between the parties. Thompson on 
Real Estate, Permanent Edition, Volume III, Section 
1073, pages 89 and 90. Turner v. Mertz, et al., 55 App. 
D.C. 177, 3 F. 2d 348, 39 A.L.R. 1140. Tiffany Real 
Property, Third Edition, Volume I, Section 77, page 114. 

The rule which is set forth in the appellant’s argu¬ 
ment on page 5 of her brief applies only to those cases 
where the relationship between the parties is that of land¬ 
lord and tenant. It is, therefore, respectfully submitted 
that the case of Walker v. Dante, cited therein at page 5 
is not applicable to the facts in this case. If the plain¬ 
tiff’s husband was not a tenant but was occupying said 
premises as an incident to his employment, then cer¬ 
tainly his wife, who lived with him, could not be given 
the status of a tenant. In the opinion of the appellee, 
her status would be that of a gratuitous licensee. It has 
been held that a husband who resided in a home owned 
by his wife was occupying the premises as a licensee and, 
therefore, took the premises as he found them. Colbert 
v. Ricker, 49 N.E. 2d. 459, 3iH Vv>ass. 

A gratuitous licensee is said, in Section 331 of the 
Restatement of the Law of Torts, to include the follow¬ 
ing: 

“The members of the possessor’s household, ex¬ 
cept boarders or paying guests and servants, who, 
as stated in Section 332, Comments f and g, are 
business visitors. 

“It is immaterial whether a member of the house¬ 
hold is a wife or a minor child, or on the other hand, 
is a member of the possessor’s family or other per¬ 
son whom the possessor is under no legal or moral 
obligation to receive.” 



It would seem, therefore, that the plaintiff in this case is 
merely a gratuitous licensee to whom no duty is owed by 
the defendant except to refrain from active negligence 
and other duties prescribed for this relationship which 
are not pertinent to the facts in this case. 

It is well established in this jurisdiction that a licensor 
is not liable for damages for injuries to a licensee unless 
the injuries were the result of the licensor’s active negli¬ 
gence. Radio Cab v. Houser, 76 U.S. App. D.C. 35, 128 
F. 2d. 604. Arthur v. Standard Engineering Co., 89 
U.S. App. D.C. 399, 193 F. 2d. 903. There is no allega¬ 
tion by the plaintiff, either in the complaint or in the 
opening statement of counsel, that the defendant was 
guilty of any active negligence. The only charge which 
is made is that he maintained a defective lock and failed 
to repair the same after notice of its condition. This 
certainly cannot be said to be active negligence. If any¬ 
thing, it is merely an omission to do something or pas¬ 
sive negligence, which cannot be the basis for liability 
to a licensee. 

n 

Where It Is Clear From Plaintiff’s Opening Statement 
That There Can be no Recovery, a Directed Verdict is 
Proper. 

It is conceded that the rule applicable to the granting 
of a motion for directed verdict upon the plaintiff’s open¬ 
ing statement is clearly stated in the appellant’s brief, 
as far as it goes. However, it is equally well established 
that where, having given to the plaintiff the benefit of 
all inferences that may be drawn from the opening state¬ 
ment, and where there can be no recovery, a directed 
verdict is proper. Evans v. Prentiss, 79 A. 2d. 396. In 
fact, it is stated in the case cited by the appellant, of 
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Osccmycm v. Winchester R. Arms Company, 103 IJ.S. 
261, 26 L. Ed. 539, in referring to the opening state¬ 
ment of counsel for the plaintiff: 

‘‘He should be allowed to explain and qualify it 
insofar as the truth will permit, but if, with such 
explanation and qualification, it would clearly appear 
that there could be no recovery, the Court should 
not hesitate to so declare and give such direction 
as will dispose of the action.’* 

This rule was reaffirmed by the Supreme Court in the 
case of Best v. District of Columbia, 291 U.S. 411, 54 
Sup. Ct. 487, 489, 78 L. Ed. 882, also cited in the 
appellant’s brief. However, the Court in that case took 
the view that the application of the doctrine of attrac¬ 
tive nuisance was inferred from the facts related in the 
opening statement by counsel for the plaintiff and under 
those circumstances, the Trial Court was held to be in 
error in directing the verdict. The Municipal Court of 
Appeals for the District of Columbia in the case of 
Evans v. Prentiss, supra, sustained the action of the 
Trial Court in directing a verdict upon the opening 
statement of counsel for the plaintiff as to one of the 
defendants in that case. 


m 

The Court Did Not Err in Directing a Verdict for the 
Defendant Since It Was Clear From Plaintiff’s Opening 
Statement That There Could Be No Recovery. 

In the first part of his opening statement counsel for 
the plaintiff, in describing the negligence of the defend¬ 
ant, merely stated that he is the owner of the house, 
negligently maintained a defective lock on the front 
screen door, and that as a result of said negligence the 
plaintiff fell through the screen door onto a metal chair 
on the porch and onto the floor. At the suggestion of 
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the Court the plaintiff then elaborated upon this state¬ 
ment of negligence and described in some detail the man¬ 
ner in which the accident occurred. He stated that the 
screen door -was a regular screen door in the usual shape 
and form familiar to everyone and that the door knob 
and the catch and handle were the usual type familiar 
to everyone. In describing the defective condition of the 
lock he stated that the metal receptacle in which the 
tongue of the lock goes was loose and did not meet the 
tongue of the lock. He did not state how this affected 
the opening and closing of the door. However, he stated 
that when the plaintiff put her hand on the knob she 
expected a certain amount of resistance but instead, the 
door opened, she lost her balance, and fell. This, in 
substance is the description of the manner in which the 
accident occurred. 

While counsel did not specifically state in his opening 
statement how long the plaintiff and her husband had 
resided in these premises, it may be properly inferred 
from the opening statement of counsel and from the 
statement which he made to the Trial Judge during their 
discussion, which appears on page 11A of the Joint 
Appendix, that the plaintiff and her husband had resided 
in said premises for some time. The inference is also 
proper that she had gone in and out of this door on 
numerous occasions since it was the screen door at the 
front of the house leading to the front porch and the 
main entrance to the house, and that she was familiar 
with the same. 

Assuming that the plaintiff stood in relationship to 
the defendant as a gratuitous licensee there certainly is 
no allegation of active negligence on the part of the 
defendant and, under the circumstances, the Trial Judge 
certainly properly directed a verdict for the defendant 
upon the opening statement of counsel. In fact, he ad¬ 
mits in his opening statement that the defective lock 
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had existed for some time and that the plaintiff was 
familiar with it because as she approached the door and 
attempted to open it she expected certain resistance due 
to the condition of the lock. Therefore, she had full 
knowledge of the condition of the door and assumed the 
risk in using it. As a gratuitous licensee she accepted 
the premises as she found them and the failure on the 
part of the defendant to have repaired the lock was 
merely an act of omission or passive negligence, if any, 
which did not give rise to liability under these circum¬ 
stances. 

If, however, the Court should take the position that 
the defendant owed to the plaintiff the same duty which 
he would owe to a roomer or a tenant in the use of a 
common passageway or a common entrance, or in other 
words, the rule as laid down in the case of Walker v. 
Dante, supra, cited by the appellant, then it is respect¬ 
fully submitted that even under those circumstances the 
plaintiff has failed to state a cause of action. 

The plaintiff states in the opening statement that the 
screen door in question was the ordinary screen door 
which is in common use and familiar to all. The pur¬ 
pose of the handle on the inside of the screen door is to 
open the door. It is obvious that the handle responded 
as it was intended to do in this instance, for as stated by 
counsel, when the plaintiff placed her hand on the handle 
the door opened and she fell through. If she leaned upon 
the door in such a manner as to lose her balance this 
is an act on her own part which certainly could not 
have been foreseen by the defendant and against which 
he would not be required to take precautions. If the door 
handle had been used in the manner in which it was in¬ 
tended, namely, simply to open the door, which appar¬ 
ently it did in this instance, then the accident in question 
could not have occurred. Even a landlord is not re- 
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quired to keep the premises safe for uses to which they 
were not meant to be put. Cohen v. Davies, 25 N.E. 2d. 
223 ? 3cs- Yt jfi . I&i' • 

The appellant has cited a number of cases in support 
of her contention that the opening of the door under the 
circumstances described constituted negligence on the 
part of the defendant. A review of these cases, how¬ 
ever, would seem to indicate that none of the facts are 
similar to the facts in this case and that in fact, those 
cases are not applicable for the reason that in practi¬ 
cally every case cited by the appellant the plaintiff was 
injured while in the act of closing a door by pulling 
upon a door handle which was placed on the door for that 
purpose and wdiere the door handle gave way causing 
the plaintiff to fall. In each of those cases the plaintiff 
was thrown off balance by the act of pulling with some force 
to close a door. The door handle was intended to be used 
for the purpose of pulling the door shut and in each 
of those cases the door handle was defective in that when 
the plaintiff pulled the door in attempting to close it the 
door handle gave away. In the case of Graeber v. An¬ 
derson, cited at page 9 of the appellant’s brief, the plain¬ 
tiff, who was a tenant, while attempting to close the 
door by pulling the door handle with some force, was 
caused to fall by reason of the door knob coming off in 
her hand. The case of Moore v. Aughey, cited at page 10 
of appellant’s brief, cites similar facts as does the case 
of Tesoro v. Abete, also cited at page 10 of appellant’s 
brief, and also the case of Lowe v. Home Owners Loam 
Corporation, cited at page 11 of appellant’s brief. The 
case of Gaffron v. Prudential Life Insurance Co., cited at 
page 12 of appellant’s brief, has to do with a screen door 
which snapped back and struck the plaintiff, knocking 
her down. In the case of Cussen v. Weeks, cited at page 
12 of appellant’s brief the plaintiff fell into an elevator 
shaft when he leaned against a gate at the elevator well 




to speak to a person on another floor. However, the 
very purpose of the gate was to prevent people from 
falling into the shaft. 

A careful search of the authorities by the appellant 
has unquestionably failed to disclose any case with facts 
similar to the facts in this case. A diligent search of 
the authorities on the part of counsel for the appellee 
has failed to reveal any such decision. 

Under no circumstances was the defendant an insurer 
of the safety of the plaintiff. In the view which the ap¬ 
pellee takes of this case, he only owed to the plaintiff 
that duty which is owed to a gratuitous licensee but even 
if he owed to her the same duty as to a tenant that 
would only be to exercise reasonable care for her safety 
and a corresponding duty would certainly be owed by 
the plaintiff to exercise care for her own safety. 

Unless the alleged negligence of the defendant w*as a 
proximate cause of her fall she would not be entitled to 
recover. From the facts disclosed in the opening state¬ 
ment of counsel for the plaintiff, and giving to the plain¬ 
tiff the benefit of all the fair inferences which may be 
drawm therefrom, it would seem that she approached the 
screen door, took the handle, and moved it to a position 
to cause the door to open which it did, she then lost her 
balance and fell. 

It is respectfully submitted that these facts fail to 
disclose any negligence whatsoever on the part of the 
defendant which could be considered as a proximate cause 
of the plaintiff’s injury, and that the Trial Court cor¬ 
rectly directed a verdict upon the opening statement of 
counsel. 
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CONCLUSION 

It is respectfully submitted that the opening statement 
of counsel failed to disclose an action upon which the 
pl/tintiff could recover and that the Court properly di¬ 
rected a verdict for the defendant. 

Respectfully submitted, 

Albert E. Brault 
Denver H. Graham 
Attorneys for Appellee 
801 Transportation Building 
Washington 6, D. C. 



